Submission to Sydney Catchment Authority's review of the draft of the Sydney Water Catchment General Regulation 2008

Submission prepared on behalf of Mountain Bike Australia (MTBA), NSW MTB and Bicycle New South Wales by Anthony Seiver (0411 054622), and Martin Geliot (0413 428068).
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MTBA is the national body representing mountain biking Clubs and their recreational and sporting members. The Executive Officer is Tony Scott (0416 228016) and the nominated MTBA point of contact with the Sydney Catchment Authority is Huw Kingston (0418 977609).

The address for further detail on this submission and correspondence is PO Box 218, Bundanoon, NSW 2578 and by email huw@wildhorizons.com.au
[image: image1.png]



NSWMTB is the New South Wales state mountain bike body, whose President is Steve Humphries.

Bicycle NSW is the peak community organisation for cycling in New South Wales, whose Chief Executive Officer is Alex Unwin.

We welcome the opportunity to consider regulation in the Sydney catchments and to make a submission with the objective of improving it. 

Executive Summary

While we agree with the recommended choice of option (3) offered in the Regulatory Impact Statement and recognise the need for regulation of catchment: the proposed changes ignore the substantial social impact to communities living in and around the catchment and, in so doing, harms rather than improves attitudes to catchment regulation. We have a big issue with the content of the General Regulation itself, rather than the need for it.

The SCA has failed to adequately establish the social impact of exclusion, largely ignores benefits of managed access and has not shown with any rigour in concluding that self-reliant low-impact recreational activities have an actual and measurable negative effect on water quality and the natural environment of the catchment. In short, the precautionary principle is being used to justify an otherwise unjustifiable form of regulation.  Furthermore, the commercialisation of water supply has placed profit and commodity security before the public good of catchment regulation that provides a range of benefits to local communities.

In particular the proposed new regulation dramatically worsens the regulation, rather than improving on the already unreasonable and absurd restrictions on self-reliant low-impact recreational activity in catchment special areas. Largely because exclusion and big fines are cheap and expedient for the SCA, rather than regulating recreation in proportion to the actual risk it poses to water quality and the natural environment of the catchment, an extreme exclusion policy has been adopted. t
The regulation severely limits bushwalking, running and cycling in over two thousand square kilometres of land which are mostly public conservation estate, National Parks and Wilderness Areas. Both the National Parks and Wildlife Act 1974 and the Wilderness Act 1987 recognise the compatibility of nature conservation with self-reliant low-impact recreational activities.  The Sydney Water Catchment Management Act 1998 does not.  It is important that Regulations made under the Sydney Water Catchment Management Act 1998 attempt to accommodate reliant low-impact recreational activities where reasonable and practical.    .

The restrictions are absurd since the impact of walking, running and cycling is claimed to impact water quality on account of erosion and sedimentation- yet these tracks are driven on by four-wheel–drive vehicles and trucks and are routinely bulldozed and graded with little or nothing done to prevent sedimentation. We contend that by comparison with management activity the impact of self reliant recreational use is negligible. Especially since much of the land is remote and visitation rates would be fairly low.

We seek to improve the regulation by:

· Adding to the existing corridors in Schedule 1 lands so that classic routes which have short segments within the prohibited area (out of of a very long total distance) may be used legally. Examples are Blackheath to Mittagong via Yerranderie and Fowler's Flat, also Blackheath to Wentworth Falls via Hayes Crossing and Kedumba Farm.

· Permitting touring cycling on maintained management vehicle tracks within Schedule 1 and Schedule 2 areas which are open to running and   walking

· Removing the offence for disobeying signs since the Sydney Catchment Authority erects signs outside of the gazetted Special Area boundaries and has been known to place them in the wrong location.
· Removing the power to confiscate bicycles since this would be excessive. People need to carry or push their bicycles on tracks that may not be ridden, for example bikes may be used to get to a bushwalk and it is not possible to lock the bike up at the trailhead because, for instance, the walk is not a loop.

· Reducing fines and the severity of the penalty provisions so that they are reasonable and proportionate to the objective criminality of the act and the actual or potential harm to the catchment

· Allowing DECC equal authority with the SCA in jointly managed lands. This would help make user management practices more consistent within the conservation estate.

· There is no justification for the restrictions on walking, running and cycling in the Woodford Special Area since the water catchment and its infrastructure have been disused for many years. 

Main Submission

Lack of consultation with cyclists and bushwalkers

This Draft Regulation is very problematic for all users and especially so for cyclists.  The SCA has drafted a much more aggressive Regulation that has the capacity to be treated as a fait-accompli, rather than conducting genuine consultation and, in good faith, seeking input on how to improve their regulatory regime from the cycling and bushwalking community.  Over a number of years communities have been promised an access review and consultation from the SCA. The presentation of these Draft Regulations without any prior consultation and with only a 4 week window to comment, hardly qualifies as consultation.

Cycling user groups should be involved in the development of the management regime through: a cycling representative on SCA community forum; creation of a cycling consultative group; and the building of working relationships between the SCA and cycling peak bodies, such as NSW MTB Association and Bicycle NSW.

Consultation would lead the SCA to understand that touring cyclists and bushwalkers are commonly the same people, and should be considered, in the main, as a single user group. The SCA would also learn to distinguish between different types of cyclist and so would be able to regulate to permit low impact touring and at the same time prevent inappropriate higher impact modalities such as downhill racing, competition, jumps and constructed tracks such as “North Shore”. 

The SCA would also learn that the presence of legitimate cyclists is known to discourage illegal motorcycle use, which is understood to be a major problem in some catchment locations.

Legitimacy of cycling in natural areas

Cycling is a legitimate recreation in natural areas. Although historically viewed as a 'problem to be dealt with', cycling is in fact a special opportunity to attract new (mainly younger) users into the outdoors and enable them to experience bushland in a wholesome and self-reliant manner.

In 2007 (and in the previous four years), more bicycles were sold in Australia than motor vehicles and cycling remains the fourth most popular sport in Australia.  

The NSW State Plan says that more people will be using parks, reserves and sporting and recreational facilities (Priority E8).  The State Plan identifies the importance of sport and recreation and the personal, social and economic benefits they provide, and that more will be done to promote use of public land for sport and recreational purposes.  The current access regime in SCA lands is contrary to this priority because rather than promoting access, its focus is denying access for a legitimate and sustainable form of recreation.

Cycling and walking offer the community:

· health and social benefits

· regional economic benefits

· environmental benefits – passive, low impact

It is particularly important that these activities be permitted in Catchment since the Special Areas comprise such a large area within reach of Sydney (even to non-car owners). Not to do so effectively frustrates these positive healthy activities since communities are effectively hemmed in by the Special Areas, on account of their sheer size and their location around roads and homes.

Diminished passive recreation opportunities

There has been a loss of valuable public recreation space on the periphery of metropolitan area because of urban sprawl and expansion of the conservation estate.

The growth of cycling has placed increased pressure on accessible recreational space, particularly in natural areas within, or close to, major metropolitan areas.  The loss of accessible recreational space to urbanisation, major infrastructure developments, and creation of conservation reserves, means that less land is coming under greater pressure for the legitimate recreation of cycling. Accordingly it is important to keep as large an area as possible open to recreational use, even if that use is expected to be infrequent. 

The type of riding must suit the natural environment, so the environmental and catchment impacts are determinative of the type of riding. It is acknowledged that the recreational use of catchment close to urban populations will require different criteria to remote locations on account of the potential for higher usage rates, however those criteria should include consideration of the case for each location and properly weigh up the social benefit and practicalities for people living close to catchment.

Practical problems exist with the closures in the current catchment system – e.g. absurd Schedule 1 exclusions in the vicinity of mines, roads, along power line trails; and allowing some types of passive recreation (including certain types of vehicles) in Schedule 2 but not cycling. 

A consequence of excessive constraint on recreational access is that for decades long distance visits (known as 'epics' or 'classic walks/rides) have been achieved by illegally accessing small portions of the route which are prohibited. This has been necessary since permits or permanent corridors have generally not been available. 

We suggest that the number of visits to catchment quoted in the Regulatory Impact Statement (RIS) is an underestimation.  Various guide publications on walks/rides and matter on the internet supports this. The current regulatory regime creates a strong feeling of distrust and disaffection with the SCA, causing many recreational visitors to remain outside of the SCA view.
Consideration of the number of people who are prevented from visiting and participating in active legitimate recreational pursuits would be an important statistic for the SCA and Government to consider, since this would give an indication of the inequity of the exclusions.
It must also be acknowledged that due to remoteness and the challenges involved, visitor numbers for the long distance touring routes will not be large with a commensurately small overall environmental impact.  Effectively, the remoteness of some parts of catchment acts as an existing positive discouragement to visitors, negating the need for enforcement in these areas.  

Cycling access in the catchment has two dimensions: first in the heavily disturbed areas close to metropolitan areas that are currently getting more use than the SCA is willing to concede (and cycling is perhaps the least of the threats to catchment quality); second is the more remote areas, which are most suitable for occasional self-reliant long-distance cycle touring.  The main consideration must be an assessment of the genuine impact on the catchment, its water quality and environmental qualities, rather than blanket exclusions.

It is important to consider cyclists along with bushwalkers as a user group, rather than with motor vehicle users. As well as being relatively low impact cycles can be carried- 4WDs and motor cycles cannot. Thus while motor vehicles can and should be stopped by gates and by tracks that cannot carry vehicles: cyclists expect to put their bikes on their shoulders and press on with no problem. It simply does not make sense to regulate bicycles in the same way as motor vehicles.

Unless secure storage is provided at entry points, and shuttles are laid on for transits, it is essential to allow bicycles on tracks which can be walked and run. The proposed prohibition is impractical.

Conservation groups have also gathered evidence of environmental damage in catchment areas caused by bulldozing tracks without sediment control measures, and subsidence from long-wall coal mining destroying waterways within the catchment.  

The relative scale of these environmental and water catchment impacts, makes trail damage by passive users, including cyclists, obviously insignificant.  The mere presence of a trail or road, regardless of use, creates environmental issues, such as erosion.  Regulating use alone does nothing to deal with these inherent environmental impacts of the existence of trails and roads. 
Lack of evidence to support SCA policy

According to the SCA, “public access and human activity in the catchment causes a decline in water quality through erosion and sedimentation of streams and storages, and by pollution of waterways.  It can also harm ecological integrity and damages plant and animal communities.”  

The 2006 Cooperative Research Centre for Water Quality and Treatment Report concluded that cycling in catchment areas contributed to “soil erosion, gullying of tracks, ground compaction, clearing of vegetation, increased runoff, turbidity and siltation, dust, increased fire risk and weed infestation.”  Beyond this general statement of the range of impacts attributable to all forms of trail use, the Report did not identify any specific or peculiar impacts or risks attached to cycling. 

Contrary to the Report’s vague conclusion, research and experience overseas and in Australia shows that while bikes produce different impacts to those of walkers, they both can be similar in the degree of track impact.  The conclusion is that well made and managed tracks for both walkers and riders avoid or limit the impacts.  Over a number of years we have provided SCA with copies of a number of research papers or references to others. The lack of consideration of this research indicates that SCA are more reliant on hearsay or opinion than empirical research.

Additionally, there is a perception that cycling is incompatible with other trail users, such as walkers, because of the risk to public safety.  Once again the research consistently shows that this is no more than a perception– (Crossford study carried out in New Zealand). There are many examples of shared trails where collisions are very rare.  

The evidence supports permitting cycling access to the same degree as afforded to walkers and other passive recreational users. 

It is worth noting that Townsville now allows cycling in catchment, and that overseas in many countries such as the UK recreational access to catchment is the norm. 
Catchment management and cycling

Cyclists do however accept that their recreation causes impacts on catchment integrity, the natural environment, and public safety (including the safety of the bike rider) in some circumstances.

We accept that some areas and trails need to be closed for various reasons - catchment integrity, the natural environment, and public safety.  However, the closures must be made on a case-by-case basis, on the basis of available evidence and following consultation with the cycling community (where practicable).  The process for reviewing trail suitability should include: measurement of environment impact and identification of causes; measurement of current use rates (all users); and assessment of impact mitigation strategies, with trail closure always a last resort.

Besides cycling access generally, it is obvious from these criteria   that only certain low impact types of cycling are appropriate for catchment areas.  

Higher impact forms of cycling, such as downhill mountain bike racing and activities involving constructed tracks/features, are usually incompatible and should generally not be permitted in catchment areas unless there are special circumstances.  

Comments on the Draft Regulation

(1) Treating bicycles as motor vehicles

Clause 23 is the key provision:

23 Certain conduct prohibited on Schedule 1 land and Schedule 2 land

(1) A person must not do any of the following on Schedule 1 land or

Schedule 2 land:

(a) drive, ride or be a passenger in or on any vehicle, ...

Clause 3 includes bicycles in the definition of vehicle:

…vehicle includes the following:

…

(c) an apparatus (other than a wheelchair, pram or stroller) that is propelled by human, animal or mechanical power, or by the wind, and is used wholly or partly for the conveyance of persons or things, …

(2) harsher, more unfair penalty regime

The proposed Regulation has harsher and more unfair offence provisions that are out of all perspective to the genuine risk posed to the catchments, the natural environment and public safety by access for the purpose of cycling.

Clause 15 makes it an offence to enter or remain on any land in contravention of a sign or notice erected by the SCA on Crown land or SCA land that is in a special area or a controlled area, with a maximum 200 penalty unit ($22,000) fine.  Clause 16 applies the same penalty to disobeying an instruction to leave the special area or a controlled area in an emergency.  Clause 17 makes it an offence to disobey an instruction to leave the special area or a controlled area if directed to do so, and told its an offence not to obey.  In the case of cyclists, the clause also requires them to dismount their bikes, and in any case reasonable force can be used to force removal.  These penalties are in addition to the fines for entering, remaining or doing things in Schedule 1 lands (clause 20), and riding your bike on Schedule 1 or 2 lands (clause 23). 

While the maximum penalty is reserved for the worst breaches brought before a law court, the Regulation prescribes the “on-the-spot” fine as issued by an SCA officer and these have increased 150% from $300 to $750.

It is also now an offence to even possess a bike if the SCA officer believes it is to be used in a contravention of the Act or Regulation, such as riding on catchment land (clause 14).  While the offence is not to surrender the “matter or thing”, there is no indication whether surrender amounts to forfeiture.  If this is the case, loss of a bicycle is a further penalty above and beyond the pecuniary fines.  

In practice, the proposed new offences could mean someone walking a bike who has no intention of riding it, or is unaware they are riding in catchment area could lose their bike.  It is not uncommon for bikes of the value of $5000-$10000 to be ridden.

The effect of being fined for several offences for the single act or omission is contrary to good policing policy.  The objective of criminal law is to punish the offender according to the objective seriousness of their offence, and the culpability of the offender.  The proposed regulatory regime seeks to punish offenders by compounding several strict liability offences, rather than prescribing a single offence that captures the wrongdoing with graduated penalties according to seriousness and the offenders’ level of intent.  The net effect is that offenders will be encouraged (by large fines and no sense of their own wrongdoing) to avoid detection or escape punishment.  

(3) Greater discretion granted to the SCA

Clause 7 says that the SCA’s directions generally override directions given by other regulatory authorities, in the case of inconsistency.  The current formulation of the clause seems to limit this overlap of authority to pollution matters – for example if the only other authority named is the EPA.  However, if applied to all activities in the catchment area, it could mean that in areas managed jointly by Dep[image: image3.jpg]MOUNTAIN BIKE AUSTRALIA



artment of Environment and Climate Change (DECC) and the SCA, the SCA’s prohibition on cycling overrides DECC’s more permissive approach. In the past this has created the absurdity where DECC permitted cycling on a road forming the boundary with the catchment area, yet cyclists were challenged by SCA officers for riding on the very same road (Figure 1).

Figure 1: Track for getting around the edge of Warragamba Catchment Special Area which is depicted as outside the Special Area on the Blue Mountains Tourist Map produced and sold by DECC.

Options to amend the draft Regulation

The first and simplest option is to redefine cycling as a passive recreational pursuit analogous to walking, canoeing, etc, and generally permitted on trails where walking is permitted unless closed (see trail suitability review process, above). In other words to cease to consider bicycles as motor vehicles in the regulation.

Otherwise a permit or registration system could be applied to long distance tourers or other cyclists using the corridors through Schedule 1.  All other riders will be liable for a fine, but part of the permit could be an agreement to do or not to do certain things, and riders not obeying those conditions could be fined and prevented from future permits or registration for a period of time.  For the SCA all this requires is expanding their existing permit for other passive recreational activities, and to make it available promptly and with some flexibility of dates on account of weather. 

An objective of a permit system would be to make obtaining a permit an easier and more attractive option than illegal access.

Alternatively the draft Regulation could include a new clause that says bikes are generally to be treated as vehicles (the current provisions), except that cycling is permitted on the trails listed in Schedule 4.  Schedule 4 would read, “the following trails are open to walking and cycling...”, and it should be possible to adjust that list from time to time without re-reviewing the entire regulation.

We would be delighted to work with the SCA to develop such a Schedule 4 list, and in addition work out some location specific problem solving options which might include:

· Restrictions on specific track locations such as “dismount and walk here”

· maintenance improvements, e.g. clearing Jack Evans' Track so that Wentworth Falls to Glenbrook might be possible along the edge of the Special Area with portage only along Jack Evans' track.

· Specification of a web or email based permit / registration system.

· Signage on the Robertson to Mt Kembla track so that walkers and riders can travel around the edge of the catchment Special Area there.

We would also like to participate in location specific research / studies on actual track locations in catchment in order to positively establish the relative rates of sedimentation caused by management activity, walking and cycling 
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In his 2003 paper, 'Perception and Reality of Conflict on the Queen Charlotte Track', DOC social scientist G. Cessford states:

"The usual perception is that biking has disproportionately higher impact on tracks than does walking. However, when the comparative effects of different recreation activities have been investigated, the real differences identified do not conform to these perceptions."
Cessfords 2003 paper also states:

"97% of walkers stated they were totally or mostly satisfied with their visit, and this high level did not significantly vary according to any walker characteristics or visit experiences. Among these visit experiences were encounters with bikes. These results indicated that walkers who encountered bikes were no less satisfied with their visit were those who did not. Reinforcing this, when walkers who encountered bikes were specifically asked if these bikes caused them dissatisfaction in any way, 88% indicated that they did not. And when walkers who did not expect to encounter bikes were asked if they might have changed their trip plans had they known, 92% said that they would have come to the track anyway."

And in conclusion states:

"Walker opinions are surprisingly positive toward bikes. These opinions are found to be more positive among those walkers who had actual encounters with bikes. By contrast, more negative opinions were found among those who had no such encounters."
10 YEARS OF MTB ACCESS GRANTED FOR TOWNSVILLE’S CITY FRINGE - Townsville Rockwheelers have signed a 10 year permit with the local water authority (NQ Water) for access to the Lake Ross Storage area  http://www.mtba.asn.au/trails
Wilson and Seney of Montana State University published their 1994 report with results from comparative studies of the effects of walkers, horses, motor cycles and bicycles over control plots on two trails in their national forests.  They found that there was no statistically significant difference between measured bicycling and hiking effects. And went on to observe:

"Horses and hikers (hooves and feet) make more sediment available than wheels on pre-wetted trails…"

In a similar study by Chiu and Kriwoken in Tasmania. The authors had hikers and bicyclists pass test plots 400 times each, and measured the surface profile of the track before, during and after the passes. They compared flat and steep and wet and dry conditions. They found no significant difference in the trail wear caused by the two user groups. They did find significant impact from skidding tires, and they did find that impacts on wet trails were greater than on dry for both types of use.













